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ADAMS PLAINTIFFS’ PROPOSED FINDINGS OF FACT

I. The Hard Money Limit Increases In BCRA Will Severely Harm Candidates Lacking Personal Wealth And Affluent Backers And Will Severely Burden The Voting Rights Of Non-Wealthy Citizens.

1.
Hard money contributions and expenditures significantly influence the outcome of federal elections.  Adams Exh. 1, Declaration and Expert Report of Derek Cressman, ¶2 (hereinafter “Cressman Decl.”).  In 94 percent of the 2000 general election races for the U.S. House of Representatives and U.S. Senate, the candidate who raised and spent the most hard money won.  Id.  

2.
Candidates who prevail in federal elections rely most heavily on the contributions from donors able to give at the maximum level allowed under the law.  Winning candidates in the 2000 election cycle received sixty percent of their individual funds from donors who gave $1,000 or more.  Id., ¶5. 

3.
The increases in the hard money limits in BCRA will increase the fundraising disparity between challengers and incumbents. Id., ¶19.  The $2,000 hard money limit will make federal elections less competitive and entrench incumbents in power.  “Senate incumbents in 2000 raised, on average, nearly three times as much as their challengers did from donors of $1,000 or more: $1.8 million v. $650,000.  House incumbents in 2000 raised more than twice as much from donors of $1,000 or more as their challengers, on average: $178,000 v. $85,000.”  Adams Exh. 35 at 1, Public Campaign, “Why the Battle Over Hard Money Matters: Hard Facts on Hard Money,” (analyzing Federal Election Commission data from the 2000 election cycle).  See also Adams Exh. 4, Declaration and Expert Report of Professor Thomas Stratmann, ¶¶5-12 (hereinafter “Stratmann Decl.”); Adams Exh. 5, Declaration and Expert Report of Steven B. Cobble, ¶¶9-11.      

4.
U.S. Senator Russ Feingold, a defendant-intervenor and a co-sponsor of BCRA, has admitted that the hard money limit increases will benefit incumbent candidates facing candidates without access to wealth.  Deposition of Senator Russ Feingold, September 9, 2002, 260, lines 7-8 (hereinafter “Feingold Deposition”).  See also Deposition of Representative Bennie G. Thompson, September 19, 2002, 65, lines 10-15 (hereinafter “Thompson Deposition”)(“challengers are put at a distinct disadvantage…”). 

5.
Defendant-Intervenor Senator Feingold has also admitted that the hard money limit increases will likely further enable certain candidates to build up campaign war chests, “potentially discourag[ing] some people from running” for federal office.  Feingold Deposition, 264, line 14 to 265, line 3. 

6.
The hard money limit increases will discourage candidate-plaintiff Cynthia Brown and other candidates who lack access to large networks of maximum donors from running for federal office again.  See Adams Exh. 22, Declaration of Cynthia Brown, ¶9 (hereinafter “Brown Decl.”)(“These increases in the hard money contribution limits would effectively eliminate any future campaign I might hope to wage for the U.S. Senate.”); Adams Exh. 21, Declaration of Victor Morales, ¶12 (“BCRA has made it more difficult for grassroots candidates who raise money from average citizens to mount effective campaigns for office.”); Adams Exh. 19, Declaration of Dr. Thomas A. Caiazzo; Adams Exh. 20, Declaration of Gail Crook; Adams Exh. 23, Declaration of Ted Glick (hereinafter “Glick Decl.”).  See also Adams Exh. 16, Declaration of Sam Gejdenson, ¶4 (former Member of Congress)(“The increased contribution limits will enable those candidates who have access to large contributors to raise far more money.”); Deposition of Representative Earl F. Hilliard, September 5, 2002, 109, lines 13-21 (hereinafter “Hilliard Deposition”).

7.
Candidates lacking personal wealth and affluent backers will also be severely harmed by the hard money limit increases of up to $12,000 per individual in races involving self-funded candidates (the “millionaire provisions”).  Under the millionaire provisions, candidates like plaintiff Brown facing a self-funded opponent and opponents with affluent backers will find it impossible to compete for federal office.  See Brown Decl., ¶8 (“If I were to run for the U.S. Senate again from North Carolina, I would likely face again a millionaire opponent.  Under the increases in the hard money contribution limits, my other opponents would be free to raise up to $12,000 per individual per election.  The people I know can hardly afford to contribute twenty-five dollars, let alone $12,000.  There is no way that any candidate like me can compete under these new conditions.”); Glick Decl., ¶6: (“If I were to run again in a race with similar circumstances, I would be facing not only a self-funded candidate but another candidate able to raise up to $12,000 per individual per election or $24,000 per individual per election cycle.  It is impossible to participate facing that tremendous disparity in resources.  I just do not run in the circles of people who can contribute $12,000.”).  
8. Voters lacking access to wealth will be denied the equal opportunity to elect the candidates of their choice by the hard money limit increases.  Voter-plaintiff Carrie Bolton testified that, under BCRA’s millionaire provisions, “I would not even get on the scale with those making significant contributions.”  Adams Exh. 25, Declaration of Carrie Bolton, ¶11 (hereinafter “Bolton Decl.”).
Cynthia Brown is like most of us.  She is not connected to people who have that kind of money.  I could put up all the signs I wanted in that kind of future race, but I would never be able to get my voice heard.  It would be like fighting a fire with a cup of water.

The increases in the hard money contribution limits make it no longer conceivable that I can access the political process.  They undermine the meaning and value of my vote.  

Id., ¶¶11-12; Adams Exh. 24, Declaration of Victoria Jackson Gray Adams (hereinafter “Adams Decl.”); Adams Exh. 26, Declaration of Daryl Irland; Adams Exh. 27, Declaration of Anuradha Joshi; Adams Exh. 28, Declaration of Howard Lipoff (hereinafter “Lipoff Decl.”); Adams Exh. 29, Declaration of Nancy Russell; Adams Exh. 31, Declaration of Kate Seely-Kirk; Adams Exh. 32, Declaration of Stephanie L. Wilson (hereinafter “Wilson Decl.).  See also Thompson Deposition, 87, lines 9-12 (“[B]y doubling the hard money contribution, you price low and moderate communities out of the market for electoral participation.”); Hilliard Deposition, 103, 4-5 (The hard money limit increases “will make the political system more of a rich man’s game.”).


9.
The hard money limit increases will discourage participation by voters without access to wealth.  See Thompson Deposition, 84, line 25 to 85, line 5 (“I’m of the opinion that a lot of people that I represent would say why go, because the election’s already been bought and paid for.”); Adams Decl., ¶4 (“I cannot afford to contribute anywhere near $2,000 to a candidate, and if the individual limits are raised to $2,000, I will be discouraged from giving any money at all.  Candidates will be forced to gather as many $2,000 contributions as they can, dwarfing the kind of contribution I could afford to give.”); Wilson Decl., ¶5 (“The increases in the hard money contribution limits of the Bipartisan Campaign Reform Act further moves me away from being able to participate in the political process.); Lipoff Decl., ¶7 (“I cannot make a contribution anywhere near the $12,000 allowed per individual in a race involving a self-funded candidate, such as the 2002 U.S. Senate race in New Jersey.  Only rich people are able to afford to contribute that kind of money.  These increases will allow the rich person to have more influence in elections and will drown out my voice.”).  
10.
In opposing the hard money limit increases, U.S. Senator Christopher Dodd stated on the Senate floor: “[W]hat are we doing here by raising these amounts?  We are moving further and further and further away from the overwhelming majority of Americans.  I would like to see the average American participate in the electoral process of the country…I do not see many campaigns that are going to bother any longer with smaller donor.  It is the de facto exclusion of more than 99 percent of the American adult population who could support, financially, the political process in this country, that worries me the most.”  Congressional Record – Senate, March 27, 2001, S2965.

II. The Hard Money Limit Increases Will Exacerbate The Undue Influence Of Wealthy Donors And Interests In The Electoral And Legislative Process.    

11.
Only a very small segment of the U.S. population is able to make maximum contributions. See Adams Exh. 1, Declaration and Expert Report of Derek Cressman, ¶¶4-5 (hereinafter “Cressman Decl.”) (in the 2000 election cycle fewer than 0.11 percent of individuals gave contributions of $1,000 or more to federal candidates).  

12.
These highest donors come disproportionately from the ranks of corporate management and wealthy communities, and are overwhelmingly white and male.  See Adams Exh. 2, Declaration and Expert Report of Prof. John C. Green, ¶3 (hereinafter “Green Decl.”)(81 percent of maximum donors had annual family incomes higher than $100,000, ninety-five percent were white, and eighty percent were men); Cressman Decl., ¶ 7, (in the first 15 months of the 1999-2000 election cycle, 2/3 of Fortune 500 CEOs gave at least one maximum campaign contribution, compared to less than one percent of the general population); see also Adams Exh. 2B, “Raising the Limits,” Public Perspective, May/June 2002, p. 11.


13.
This small group of maximum donors is able to contribute a large proportion of overall campaign funds.  Contributors who gave $1,000 or more to a federal candidate provided 46% of all individual contributions to federal candidates from January 1, 1999 to November 28, 2000.  Cressman Decl., ¶ 5; See also Adams Exh. 1E, The Consequences of Raising Federal Contribution Limits, US PIRG, March 2001, p.5.  


14.
By doubling individual contribution limits to $2,000 in all races, and up to $12,000 for an opponent of a self-funded candidate, the BCRA will greatly magnify the influence of the wealthiest donors, enabling them to fund a greater proportion of campaigns and thereby have a greater say in determining electoral outcomes.  See Green Decl., ¶4; Cressman Decl., ¶¶ 14-15;  Adams Exh. 2B; Adams Exh. 1E;  see also Adams Ex. 1F, Cressman, Pushing the Limit: The Impacts of Raising Federal Limits on Contributions to Campaigns, U.S. PIRG, June 1999, p. 6 (“Any increase in the amount that wealthy donors can give would only further exacerbate the already alarmingly undue influence that a small number of people have on elections in America.”).


15.
The practice of bundling together the maximum contributions of business associates, friends and family magnifies the electoral power of maximum donors.  See Adams Exh. 3, Declaration and Expert Report of Craig McDonald, ¶5 (hereinafter “McDonald Decl.”).   The BCRA’s increased contribution limits will enable bundlers to deliver far greater sums of money to federal candidates.   Id., ¶15.


16.
The Bush Pioneer program, the hard money bundling operation employed in the 2000 election cycle by the George W. Bush Presidential Exploratory Committee, Inc., and its successor organization, the George W. Bush For President Committee, illustrate the electoral influence that bundlers enjoy, and the electoral dominance that the BCRA increases would confer upon bundlers.  The 212 Bush Pioneers channeled over $22.6 million to the 2000 Bush presidential campaign, or about one-fifth of the total private funds raised.  Id., ¶ 13.  Each Bush Pioneer was responsible for gathering at least $100,000 in hard money contributions, accessing “a network of at least 100 donors who could contribute the $1,000 maximum amount allowed under the law.”  Id., ¶ 3.  The ranks of the Pioneers were dominated by corporate executives and lobbyists.  Id., ¶ 10.


17.
CONFIDENTIAL: The George W. Bush Presidential Exploratory Committee, Inc. and its successor organization, the George W. Bush For President Committee assigned a tracking number to each individual who signed up to solicit contributions for the presidential campaign, including each individual who became a Bush Pioneer.  Confidential Deposition of John L. Oliver III, 30(b)(6) witness on behalf of Bush for President, Inc., 46, line 10 to 57, line 11; 106, lines 10-16.  See also Confidential Deposition of John L. Oliver III, individual witness, 277, lines 10-12 (hereinafter “Oliver Deposition”) (“[I]f you raised $100,000, it was credited to your number.  That was how you were made a Pioneer”).


18.
CONFIDENTIAL: The Bush Pioneers placed great importance on using their assigned tracking numbers to receive credit for the funds that they raised.  In a May 27, 1999 letter to individuals raising money for a fundraising reception with presidential candidate Bush, Thomas R. Kuhn, a Bush Pioneer, reminded his industry colleagues about the tracking number system.  Kuhn, the president of the Edison Electric Institute, the trade association for the electric utility industry, wrote: 

As you know, a very important part of the campaign’s outreach to the business community is the use of tracking numbers for contributions.  Both Don Evans [the chair of the campaign] and Jack Oliver [the campaign’s national finance director] have stressed the importance of having our industry incorporate the #1178 tracking number in your fundraising efforts.  LISTING YOUR INDUSTRY’S CODE DOES NOT PREVENT YOU, ANY OF YOUR INDIVIDUAL SOLICITORS OR YOUR STATE FROM RECEIVING CREDIT FOR SOLICITING A CONTRIBUTION.  IT DOES ENSURE THAT OUR INDUSTRY IS CREDITED, AND THAT YOUR PROGRESS IS LISTED AMONG THE OTHER BUSINESS/INDUSTRY SECTORS.”   

Adams Exh. 6, BFP000301, marked confidential (emphasis in original).  Kuhn sent a letter with similar language on May 26, 1999, to “Association Executives for Bush.”  Adams Exh. 6, BFP000302-000303; see also Oliver deposition 273, lines 14-16 (“The Pioneer system itself, the tracking method was effective because people didn’t fight over things like they usually did.”).


19.
Corporate executives who became Bush Pioneers were able to raise significant funds by soliciting from their company’s executives and management.  Charles Cawley, president of MBNA America Bank, a major credit card company, generated numerous contributions from MBNA executives to become a Bush Pioneer.  MBNA employees contributed more than $235,000 in hard money to the Bush presidential campaign, making them the campaign’s single biggest source of cash. Adams Exh. 7, Steve Campbell, “MBNA Big Player in Bush Campaign: One of Maine’s Largest Private Employers Funnels Millions of Dollars to Selected Politicians Nationwide,” Portland Press Herald, November 21, 1999, A1  (“Campbell”); Adams Exh. 8, Christopher H. Schmitt, “Tougher Bankruptcy Laws – Compliments of MBNA?,” Business Week, February 26, 2001, 43.


20.
Wealthy interests also use bundling to magnify their influence over congressional campaigns.  As one example, Cawley and fellow MBNA executives channeled large amounts of campaign funds to their preferred House and Senate candidates.  See Campbell; see also, Adams Exh. 14, Elizabeth Douglass and Karen Kaplan, “Global Pressured Employees to Make Campaign Donations,” The Los Angeles Times, April 14, 2002; Adams Exh. 9, Ellen Miller, “Reform You Can Take to the Bank,” The American Prospect, May 7, 2001, 10.


21.
Because the largest donors enjoy disproportionate influence over electoral outcomes, they have disproportionate access and influence in policymaking.  See Adams Exh. 10, Declaration of former Senator Paul Simon, ¶ 4 (hereinafter “Simon Decl.”) (“No member of Congress, not even the most scrupulous, is unaware of his or her largest contributors, and not even the most scrupulous members will ignore them”); Adams Exh. 18, Declaration of Pat Williams, former Member of Congress from Montana, ¶4 (hereinafter “Williams Decl.”)(“There is no doubt in my mind that those giving the largest contributions expect preferential access and disproportionate influence”); Deposition of Representative Earl F. Hilliard, September 5, 2002, 68, lines 18-20, 86, lines 9-15, 95, lines 9-11 (hereinafter “Hilliard Deposition”); Deposition of Representative Bennie G. Thompson, September 19, 2002, 68, lines 16-22 (hereinafter “Thompson Deposition”).  See also Stratmann Decl. (documenting evidence that campaign contributions affect legislators’ voting behavior).

22.
Fact witnesses for the defendants also acknowledged that hard money donors enjoy disproportionate access and/or influence over policy.  See Adams Exh. 33, Declaration of Senator Dale Bumpers, former U.S. Senator from Arkansas, ¶14 (discussing hard and soft money donors); Deposition of Arnold Hiatt, major hard money donor, September 26, 2002, 102, lines 20-25, 104, lines 5-19.   


23.
As Members of Congress court maximum donors  by providing them with enhanced access, groups and individuals unable to make large contributions are correspondingly prejudiced in their ability to influence public policy.  Chris Saffert, the Legislative Director for Plaintiff ACORN, the nation’s largest community organization of low and moderate-income families, testified: “The effect of the contribution limit increases will be to drown out the voices of people from low and moderate-income communities, which already too often go unheard, on issues that directly affect their families and neighborhoods.”  Adams Exh. 30, Declaration of Chris Saffert, ¶18.


24.
By doubling the amounts that the wealthiest donors may contribute and bundle to federal candidates – and by multiplying these amounts several fold for opponents of self-funded candidates – the BCRA will radically enhance the ability of wealthy donors to influence electoral outcomes and policy.   As Senator Simon testified, “[t]he increased individual contribution limits will exacerbate the disproportionate access and influence that the largest donors enjoy.”  Simon Decl., ¶ 10.  See also Hilliard Deposition, 109, lines 10-21 (the hard money limit increases are “going to make it more difficult for the poor to have a voice or the disenfranchised”); Adams Decl. ¶ 5 (“The largest donors get more attention, and when the ceiling is raised the voices of small contributors and voters like myself will be lost.”); Hiatt deposition, 104, lines 5-19 (as a result of the hard money limit increases, large donors such as Hiatt will enjoy even more disproportionate access and influence in the political process).  

III. The Evidence Shows That The Hard Money Limit Increases Do Not Serve Any Stated Governmental Interest.                   


25.
The prior $1,000 individual contribution limit in federal elections has not prevented candidates from amassing sufficient resources to mount viable campaigns.  Under the $1,000 limit, hard money fundraising has increased at a rate much faster than inflation.  In 2000, fundraising by Senate and House candidates reached more than $1 billion, an increase of 425 percent since 1978.  Inflation accounted for less than half of this increase.  Cressman Decl., ¶17; Adams Exh. 1E at 4.

26.
The prior individual campaign contribution limit of $1,000 per election did not prevent  candidates from running effective campaigns.  Defendant-Intervenor Senator Feingold admitted: “I have never considered the prior thousand dollars limitation to be a barrier to my ability to run for office.”  Feingold Deposition, 243, lines 21-23.  Senator McConnell admitted that he has raised millions of hard money dollars in each of his campaigns for the U.S. Senate, and, in each race, including the most recent re-election campaign in 1996, he has “successfully competed.”  Deposition of Senator Mitch McConnell, September 23, 2002, 12, line 8 to 19, line 16.  See also Adams Exh. 34, Jim Abrams, “Senate takes up rival to McCain-Feingold spending limits,” Associated Press, March 27, 2001 (“Sen. Christopher Dodd, D-Conn., called [the hard money limit increases] a ‘cost-of-living adjustment for less than 1 percent of the American public that can afford to write a $1,000 check…’”).  
27.
Defendant-Intervenor Senator Feingold has testified that he does not agree with the claim that the increased contribution limits will reduce the time candidates spend raising money.  Feingold Deposition, 247, lines 2-13.  See also Thompson Deposition, 70, lines 15-22 (“I don’t know any Member of Congress that says, ‘I’ve raised enough money for the next campaign cycle.  I’m going to stop’…I think a Member will raise as much money as he or she can until that election is over.”); Hilliard Deposition, 88, lines 7-8 (“The day you are elected is the day you start raising money for the next race.”); Id., 90, line 12 (time pressures will worsen); Cressman Decl., ¶18 (“Increasing contribution limits will not reduce the time candidates spend raising funds.  Many states have no contribution limits at all, yet there is no evidence from those states that candidates spend any less time raising funds…In fact, higher limits may encourage candidates to spend more of their personal time raising funds.”).

28.
The hard money limit increases will make federal elections less competitive by effectively excluding candidates lacking personal wealth and affluent backers.  See Section I supra.
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