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IN THE UNITED STATES DISTRICT COURT IE) . .
FOR THE MICDLE RISTRICT OF PENNSYLVANIA --'I"i}

WILLIAK M. BELITSKUS, ANME : FILED
GOERKE, THOMAS ALAM LINZEY, o SCHRANTON
BARBARA KNOX, JOHN STITH, :
ERIC PRINDOLE, JEMNARCH : BUG 20200
PULLAND, RALPH NADER, : 7
NADER 2000 PRIMARY FPER % '3;:
COMMITTEE, PENNSYLVANLA - DEPUTY CTREK
GREEN PARTY, and WilL :
DONOVAN I,
MO, 3OV-00-1300
Flaintiffs,
W : (JUDGE CAPUTO)

KIM FIZZINGRILLI, n her offictal
capacity as Secretany of State of
Fennsylvania, and RICHARD
FILLING, in his official capacty as
the Commissioner oversesing
FPennsylvania’s Buraal of
Commizssions, Elections and
Legislatian,

Defendants, - —~ ==+ -
MEMORANDUM

This ¢case requires the court to determine whether a provision of the

Pennsylvania Election Coede providing for a-mandatery Rliing fee (s constitutienal - -} oo

under the Equal Proteciion Ciause of the Fourtzenth Amendment fo the United
States Conztitubian, The court halds that, as applied to candidates such as Plaintff
John Stith wiho are unatla to pay the filing fee, the Pennzylvania law violates tha

Cgual Protection Clause.




BACKGRGUND

This matter began with an application by individual metnbers of the Grasn
Faity for a preliminary injunction reguiring the Cummum-._rea]th of Pennsylvania to
allow them 1o appear an the hallot wathout paying the mandatory filing fee. Maost of
the plaintiffs in the case mowved far their veluntary dismisssl, leaving nnly. the
Pennsylvania Green Party and individual plain.tiffs Siith, Linzey, and Donovan, (Doc.
18} Hearings wera hald on July 27, 2000, and on the basis that Stith established his
inahility to pay the required filing fee, the Court enterad an order requiring the
Commonwealih fe provide him an alternate means of ballot acesss. (Dag. 11.)

Thereatter, both parties filed motions for summary judgment, the
Commonwealth seeking to validate the constitutionality of the Pennsylvania Election
Code and Plaintiffs seeking to have the Code declared violative of the United States
Constitution. (Docs. 35, 39.) Brefs were filted and oral argument was made, and the
motions are now tipe far decision.

" 'SUMMARY JUDGMENT STANDARD

Federai Rule of Civil Procedure 55 provides that the moving party is entitled &
summary judgment if “the pleadings, depositions, answers to interragatories, and
admissions on file fogethar with the affidavits, if any, show thers is no genuine issue
as te any material fact and that the méving party is entitled to judgment as a matter
of law." A fact is material if proof of its existance or ncrn—.e:-:istenc:e might affect the
outcome Df.thE- suit under the ﬁpplicahle substantive law. Anderson v. Liberty Lobby,

fnc., 477 L5, 242, 248, 106 5, Ct. 2505, 2510, 91 L Ed.2d 202 (1886). Where there




is no material fact in dispuie, the moving party need only esiablish that it ie entitlad to
juddmeant a3 a mattar of law. On the other hand, whare there is a disputed igsue of
roaterial fact, summary judgment will lie only it the factual dispute is not 2 genuine
ane, that is, i the evidonoa adducad by the parties is such that no reasonable jury
could returm a verdict for the nonmaoving party under the goveming evidentiary
standard. fd., 477 LS. at 248-53, 146 5. Ct. at 2510-12.

Thoutgh a court considenng 2 summany judgment motion need not agaapd
conclusory allegations or denials taken fram the pleadings, Schoch v. First Fideiity
Barncarporation, 812 F.2d 654, 857 (3d Gir. 1850), the court must credit the evidence
of the non-movant and draw all justifiable inferences in its favor. Andarson, 477 U.S.
at 255 106 5. Ct at 2513, In deciding a motion for sumnary judgment, “the judge's
function is not himself to weigh tha evidence and determine the truth of the matter-
but to determine whether there iz a genuine issue fortrial " fd, 47V U5 at 249 106
S Gtat281t. . o e

DISCUSSICN

Thara iz no dispuie as to the facts. Stith sought access fo the hallot as a
candidate for Pennsylvania State Representative for the 77" District. He met ﬁll of
the requirerments of the Pennsylvania Election Code with the exception of the
paymeant of the mandatory filing fee of $100.00, which he said he could not afford.

The evidence shows that Sfiths living expenses, i.e. what he was required to pay far

necessities, exceeded his income in July, 2000." These expenses did not include

1 The deadlmne far ballof placement was August 1, 20040,
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medical insurance.?

Pennsylvania law regqulras the payment of a filing fee in arder for a candidate
to be placed on the hallnt. There are no exceptions. The law provides, in pertinant
part, that

Each person filing any nomination petition shall pay ... afiling fee ... and

no nomination petition shall be accepted or filed, unless and untl such

filing fee is paid by eerified check or money order.

25 P.5. § 2873, Because this provision confains no exception to the filing fee
requirernent for indigent candidates, a candidate who doees not pay the fes does nat
appear on tha ballot.

The Fourteenth Amendmeant to the United States Canstitution pravides, in
pertinent part, that *jnjo Etate.shall ... deny to any person within its jurisdiction the
aqual protection of the faws.” WS CONST. amend, X1V, & 1. The United States
Suprame Court has decided twao cases which deal with the constitutionality of
candidate filing fees: Bullock v. Carer, 405 U 5. 134,82 5.Ct. 849, 31 L.Ed.2d 82
(1972} énd .Lu.f:r."n.v. Fanist, 415 1.3, 709, 94 3,01, 1315, 38 LEd4.2d 702 (14974).

In Bullock, the Court cansidered a Texas law which provided for filing fees as
a condition of attaining access to the baliof. The filing fees in question ranged from
$1,00010 $6,300° THawolild-be candidates failed to pay tha fee and consaquently

were danled access to the ballot. The court determined that the Texas law violated

the equal protection clause because it provided no alfernative means of securing

2 F’Iaintﬁ‘fs Linzey and Denovan did net present evidenss astabhizhing that they
could nol afford Lo pay the filing fee. Accardingly, the Commonwealth's motion
for summary judgment will be gramed as 1o them.
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hallot access. In reaching its conclusion, the Court nated that in the case of the
Texas law, thers was na altemative to paying the filing fee such as a proviaian
allowing write-in voting. The Court also suggestad that "this would be a different
case i the feas approvimatad the cost of processing a candidate's application for &
place an the ballat”  Bufock, 405 U5, at 148 n.29, 82 3.Ct, at 658 n.259,

The Court's decision in Lubin put {o rest the notiens, raised by the above dicia
in Buffack, that the fee in Bullock was unconstitutional simply because it was toa
large or that a write-in provision would constitute a reasonahble alternative ta -
appearing on the ballot® With regard ta farmer issue, the Court said:

Sealaction of candidates solely on the basis of ability to pay a fixed fec

without providing any altornative means iz not reasonably necessary to the

accomplishiment of the State's legitirnate election intcrests, Accordingky,

we hald thai in the absence of reasonabls alternative means of ballot

access, a State may not, consistent with conatitutional standards, reguire

from an indigent candidate filing fees he cannat pay.
Luhin, 84 5 Ct at 1321, The Court determined that, while the statz had legitimate
inter=sis in keeping frivoloiss candidates. off the ballot and avaiding laundgny list

ballzis, a completely mandatory fixed fee iz nat &n acceplable way io address thase

interestz, Critizally, the Court's analysis did not tum on the size of the particular filing

3 The Pennsvlvama aw provides far write-ins:

L owater may, at any primary o cloetion, vate for any perean for any
aftice, for which effice his name does nol appear upon the vating
maching as 3 candidate, by anirrequlal Balot centaining the rame of
such parscn deposited, writien or affixed 0 or upon the aparopriaiz
receptacls or dovica orovidod in or on the machine far trat purpase,
&nd in no other manmer.
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fee before it. Rather, the Gourt held without gualification that the state coutd not
"require from an indigent candidate filing fees he cannat pay.” fd.

The Lubin court likewise dispellad the notian that a write-in provision provides
a reasonable alternative to a mandatary filing fee for those who cannot afford the fee,
stating that *[tjhe realities of the electoral process . . . stronaly suggest that 'access’
via write-in votes falls far short of aceess in fenns of having the name of the
candidate on the ballot.” Lubin, 415 U5, at 719 n.5, 94 5.Ct. at 1321 n.5. Fa[lmwi.ng
tha reasoning of this footnote, this caurt alse concludes that requiring an indigent
candidate to rely on the voters® ability to remamber his ar her name, a strategy the
Lubin court deemead “dublous at best," is not an “acceptable alternative” to appearning
on the ballat. o,

Btilfonk and Lubin are rocied in each adulf citizen’s right to have an equal
opportunity to vote the candidate of his or her chaice, Mandatary filing faes, which
preclude some candidates from appearing on the hﬁllnt, deprve certain porions of
the Ezle:;tmrate of the right fo xu;;frte for their preferred candidate and thus violate the
Equal Protection Clause. “The effect oi this exclusionary mechanisim on volers is
neither incidental nor remote, not enly are voters suhstantiailﬂimited in their choice
of candidates, but afso there is the obvious Tikelihood that fHis Imitatich wouald fall
rare heavily an the lass affluent segment of the community.” Swiock, 400 U3, 134,
143-144, 82 5.Ct. 843, 855.. Nor is this exclusionary effect sufficiently mitigated by
the fact that other persons can contribute the candidate’s filing fee, since such a

system would tend to "deny some voters the opportunity to vote for a candidate of




their choasing: [whilz] at the same time ... giv{ina] the afiluent thé powear to placa on
the ballot namas of perzsons they favor.” 4.

Likewize, a systam whizh proffors the ability to wnte in a candidate as an
alternative to mandatory filing fees falls short of the mark. Evan without considering
the fact that some votars who possess the ability to recognize a printed name may
[ack the ability to wriie ane in, it 15 enough to say that requinng an indigent candidate
to denend on the voter's ability to remamber kis of her nare s not an accaptable
altarnative to the filing fes. Mor is it reasonable to require some voters, but not
others, not only to remermber the nama of ther candidate but also o falltw special
wstructions in arder o exgreise tha write-in alternative. | tharefore concludes that the
wiite-1n provizion of the Pennsylvanis Election Code cannot be considerad a
reasonable or acceptable elsmative 1o placing the indigent candidate’s nanwe on the
balloi

In addition to suogssting that the write-in provision of the Pennsylrama
E|E¢fiiDl:l Code providas a reazonable altemative to appearing on the ballat,! the
Commomwealth relias on Burdick v, Takishi, 504 U.S, 428, 434, 112 5.C1. 2058,
2083, 119 |LEd.2d 245 (15392), and contends thab when considzrirg a restricticn an
the voting rights of the elsctorate, a court must balance the “character and
magnitude” of the assered mjury with the precise intcrest which the statz 1s sceking -
to vindicate, | partiodlar, the Commonwaaltn argues that the siaie's interest in

requdating the nallat pracess autweighs the harm to voter's rights occasioned by the

— rr—

4 A notod abare, iz arguntent s eTectvely rejacted by Lufyvn,
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fee requirement. At aral argument, however, the Commonwealth cauld neither point
to specific state interesis relatng to the balloting process that were not considered in
Buitock and Lubin, nor produce any evidence which tied the amount of the filing fee
to the reguitation af the ballating process. See Bulfack, 405 U.S. at 148 n .29, B2
5.Ct. at 858 n.28. {"[t]his would be a different case if the fees approximated the cost
of producing a candidate’s application for a place on the hallot™).’

Even assuming arguendo that the Commanwaalth had identified state
interests not eansidered in Buftock and Lubin, it is quite clear that the balancing test
digcussed in Birdliek hag already been applied by the Supreme Court in Buffock and
Lubin and has yislded the conclugion that a mandatary filing fee which contains no
reasonable altemative far indigent candidates vinlates the Egual Protection Clause of
the Fourteenth Amandment® This court is not free to revisit the balancing previously
performed by the Supreme Court.

Thereforg, given Lubin’s clear helding that absent a reasonable alternative,

a filing fee which an indigent candidate cannot afford viclates the Fourneenth

& In addition, it is signiftcant ko nate that Burdick did not involve a challehga tor &
filing foc, but rather a prohibition on.write-in voting.

B This is analegous to he development of the stop, ook and listen rule in tort
law. That rule began with tha general rule of nagligence law that every person
rnusl exercise due care. But as that slandard was repeasiedly applied to persons
Srossing railway inas, i was ulitimately refined to the rule that such parsons were
negliooat it they failed @ stop, ook and listen. Buliock and Lubin have
determined, after balancing the stabe’s infarasts against those of the electarate,
that the slate's interest cannot outweigh the harm imposed by a provision for a
mandatony filing fee which conlaing no reasonzble alternaiive for those who
cannot afford it. '




Amendment, and given Labin's clear instruction that a wrte-in option s nat an
acceptable altmnative.tn appeanng an the ballot, | conclude that the provision of the
Pennsylvania Electich Cade mandating the paymant of a fiting fee, 25 P.5. § 2873, is
uncoenstituttonal as applied to indigent candidates such as Siith. Consaqguently, the
permanent injunsction will be granted.”

An appropriate order will follow.

(Dot 20,1 (R Cpurs

Date { A, Richard Caputo
Unifed States District Judge

¥ Though tho zlection has already occurred, S6th's case is ot maol becauss it
falls within the "capable of repetition yel evading review™ exception o the
mootness doctrine. See Aoz v Wade, 4100 US. 193, 125, 93 5,08 705, 712,
35 LEd.2d 147 (118730




I THE UNITEG STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

VILLIAN M. BELITSKUS, ANNE

: FILED
GOEKE, THOMAS ALAN LINZEY, :
BARBARA KNOX, JOHN STITH, : SCRANTON
ERIC PRINDLE, JENMNARO : :
PULLAND. RALPH NADER, : AUG 2 %ﬂlﬂi A
MADER 2000 FRIMARY : —
COMMITTEE, PENNSYLVANIA : PER el [/

GREEN PARTY, and WILL S DEF’“W R
DONOQVAN I, :

. NO. 30V-00-1200
Plaintiffs, :

v. . (JUDGE CAPUTQ)

KIM PIZZINGRILLL, in her official
capacity as Sscretary of State of
Pennsylvania, and RIGHARD
FILLING, in hig official capacity as
the Commissioner oversseing
Fennzylvania's Bureau of
Commissions, Elestions and
Lenqislation,

ﬁefendant&.
ORDER
72
NOW, this ﬂﬂ' day of August, 2001, IT 1S HEREBY ORDERED that:

1. Plaintiffs’ matian for summaw judgment (Doc. 393 is GRANTED as to
Flaintiff Stith and DENIED as to Plaintiis Linzey and Donowvan;

2. Defendants' motion for summary judgment (o, 368} iz GRANTED as o
Plaintiffs Linzey and Donovan, and DENIED as to Plaintiff Stith;

3. Defendants are permanently EMJOINED from:

a} applying 25 P.5_ § 2873 to Plaintiff Stithy or othar candidates who
cannot afford to pay the filing fee; or

i0
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b) otherwize requiting candidates fo pay a fling fee they cannot afland
in order to appear on the ballot;

4. The Clerk of Court is directed to close this caze.

- \
gien

A, Richard Caputa

LInited Siates District Judae
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