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L GENERATION OF MATTERS

These matters arose from two complaints filed with the Federal Election Commission

(the “"Commission™). The first complaint. MUR 4451, was submitted by the Natural Law Party

and Drs. John Hagelin and Mike Tompkins, the Natural Law Party’s candidates in the 1996

election for President and Vice President of the United States, respectively (collectively “NLP™).



The second complaint, MUR 4473, was submitted by PEROT *96. INC. (*Perot™), which is the
authorized general election campaign committee of Mr. Ross Perot. who was the Reform Party s
candidate for President in the 1996 election.’

Both the NLP and Perot complaints challenge the criteria used by the Commission on
Presidential Debates (“CPD") to select the candidates for President and Vice President to be
invited to participate in debates sponsored by CPD, alleging that CPD’s criteria do not comply
with the standards for such criteriain  C.F.R. § 110.13(c). On this basis, the Perot complaint
alleges that the debates constitute a corporate contribution to the participants’ campaigns in
violation of 2 U.S.C. § 441band 11 C.F.R. § 114.2(b).* The Perot complaint further alleges that
CPD is a political committee that has failed to register pursuant to 2 U.S.C. § 433(a) and 11
C.F.R. § 102.1(d). The NLP also challenges election-related television programming proposed
by three television networks, alleging that the proposed programs would not qualify as news
coverage or debate sponsorship and would therefore constitute prohibited corporate
contributions.

In addition to CPD, the NLP names as respondents three television networks: ABC, Inc.

("ABC"). Fox Broadcasting Company (“Fox™) and the Public Broadcasting Service (“PBS™,

The comphainants were also among the parties to a lawsuit related to these debates, in which plaintifTs
sought injunctive and declaratory relief. The U.S District Count for the District of Columbia denied the requested
injunctive relief and, deferring o the Commussion’s admuinistrative enforcement procedure, granted summary
judgment to the Commission. See Hagefinv. FEC. 1996 WL $66762 (D.D.C. Oct. 1. 1996), aff d sub nom. Perot v.
FEC. 97 F.3d 553 (D.C. Cir. 1996 cert. denied. 117 S.Ct. 1692 (1997). In the candidates® appeal, the court of
appeals held that the proper procedure was to dismuss the actions on jurisdictional grounds without prejudice to the
filing of a new suit that challenges the Commission’s authority to promulgate 11 C.F.R. § 110.13. See Perot, at 557
and 561. In doing so, the court of appeals expressly noted that it did not address “the merits of appellants other
claims . . . that they were wrongfully excluded from the debates.” See id. at 555.

! Unlike the Perot complaint, the NLP complaint does not allege that the failures of CPD's debate participant
selection criteria render the debates corporate in-kind contributions to the participants’ campaigns. This analysis
infers that NLP, like Perot, alleges that CPD's noncompliance renders the debates prohibited contributions to the
campaigns. The respondents made similar assumptions.



alleging that the television programming each of the networks proposed would constitute
corporate contributions to participating candidates.

The Office of General Counsel notified additional entities fairly implicated in the
allegations in the complaints. To the NLP complaint, this Office also sought a response from
Clinton/Gore ‘96 General Committee. Inc.. and Joan C. Pollitt, as its treasurer (collectively
“Clinton/Gore™), and Dole/Kemp *96 and Robert E. Lighthizer, as its treasurer (collectively
“Dole/Kemp™). To the Perot complaint, this Office also sought a response from the general
clection committees and their treasurers named above and from the DNC Services
Corporation/Democratic National Committee and Carol Pensky, as its treasurer (collectively the
“DNC™), and from the Republican National Committee and Alec Poitevint, as its treasurer
(collectively the “RNC™).?

All of the responses to the complaints that were sought have been received.

Attachments 1-10.
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Several of the additional respondents noted objections to this Office's provision of an opportunity to
respond when they were not named as respondents by the complainants. See Attachment S, at 1; Atachment 7. at 1:
and Anachment 8. & 1-2. The complamants” allegations implicate the additional respondents in the allegedly illegal
conduct. This Office provided the respondents with an opportunity to respond in order to permit the respondents to
be heard at the carliest feasible point and to provide the Commuission with full information regarding the allegations.
See 11 CF.R. §111.5(a).

Clinton/Gore responded to the complaint in MUR 4473 on October 11, 1996. Clintoa/Gore responded to
the complaint in MUR 4451 on March 4, 1997, In its response in MUR 4451, Clinton/Gore states that it is relying
upon the response it submitted in connection with MUR 4473, Dole/Kemp respoaded to the complaint in MUR
4473 on November 27, 1996. Dole’Kemp responded 1o the complaint in MUR 4451 on February 18, 1997. With

the exception of noting that the complaints were filed by different complainants and have different MUR numbers,
both responses are otherwise identical.



II. CPD’S DEBATE SELECTION CRITERIA

A Legal Standard

Under the Federal Election Campaign Act of 1971, as amended (“FECA™). corporations
are prohibited from making contributions’ or expenditures’ in connection with federal elections.
2 U.S.C. § 441b(a); see also 11 C.F.R. § 114.2(b).* The Commission has promulgated a
regulation that defines the term “contribution” to include: “A gift, subscription, loan . . |,
advance or deposit of money or anything of value made . . . for the purpose of influencing any
election for Federal office.” 1 C.F.R. § 100.7(a)(1). See also 11 C.F.R. § 114.1(a). “Anything
of value” is defined to include all in-kind contributions. 11 C.F.R. § 100.7(a)(1)(iii)(A). The
regulatory definition of contribution also provides: *[u]nless specifically exempted under
C.F.R. § 100.7(b), the provision of any goods or services without charge . . . is a contribution.”
d

Section 100.7(b) of the Commission's regulations specifically exempts expenditures
made for the purpose of staging debates from the definition of contribution. 11 C.F.R.
§ 100.7(bX21). This exemption requires that such debates meet the requirements of 11 C.F.R.

§ 10.13,” which establishes parameters within which staging organizations must conduct such

¢ FECA defines contribution to include "any gift, subscription. loan, advance, or deposit of money or

anything of value made by any person for the purpose of influencing any election for Federal office.™ 2 U.S.C.
? 431(BXAXi), see also 2 US.C. § 441bX2)

FECA defmes expenditure w include = am purchase, payment, distribution, loan, advance, deposit, or gift
of money or anything of valoe, made by any person for the purpose of influencing any election for Federal office.”
2 U.S.C. § 431(IXAXi): see also 2 U.S.C. § 431b(bX2).

The presidential candidates of the major parties who accept public funds cannot accept contributions from
any source, except in limited circumstances that are not raised herein. 26 U.S.C. § $003(bX2); see also 11 C.F.R.

90122(a).
? The exemption also requires that such debates meet the requirements of 11 C.F.R. § 114.4, which permits
certain nonprofit corporations to stage candidate debates and other corporations and labor organizations to donate
funds to organizations that are staging such debates. 11 C.F.R. §§ 114.4(f)X 1) and (3). This section also requires the
debates to be staged in accordance with the standardsin |1 C.F.R. § 110.13. /d



debates. The parameters address: (1) the types of organizations that may stage such debates, )
the structure of debates, and (3) the criteria that debate staging organizations may use to select

debate participants. With respect to participant selcction criteria, 11 C.F.R. § 110.13(c) provides,

in relevant part:

Criteria for candidate selection. For all debates, staging organization(s)
must use pre-established objective criteria to determine which candidates may
participate in a debate. For general election debates, staging organization(s) shall
not use nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

11 C.F.R. § 110.13(c). When promulgating this regulation, the Commission explained its

purpose and operation as follows:

Given that the rules permit corporate funding of candidate debates, it is
appropriate wnat staging organizations use pre-established objective criteria to
avoid the real or apparent potential for a quid pro quo, and to ensure the integrity
and fairness of the process. The choice of which objective criteria to use is
largely left to the discretion of the staging organization. .. :.

Staging organizations must be able to show that their objective
criteria were used to pick the participants, and that the criteria were not designed
to result in the selection of certain pre-chosen participants. The objective criteria
may be set to control the number of candidates participating in a debate if the
staging organization believes there are too many candidates to conduct a
meaningful debate. .

Under the new rule, nomination by a particular political party, such as a
major party, may not be the sole criterion used to bar a candidate from

participating in a general election debate. But . . . nomination by a major party
may be one of the criteria.

60 Fed. Reg. 64,262 (Dec. 14, 1995).
and that debate was staged in accordance witﬁ all of the requirements of 11 C.F.R. § 110.13, then
the costs incurred by the sponsoring corporation would be exempt from the definition of

contribution pursuant to the operation of  C.F.R. § 100.7(bX21). Seealso C.F.R.



§§ 14.1(a)(2)(x) and 114.4(f)(1). Similarly, other corporations could legally provide funds 1o
the sponsoring corporation to defray expenses incurred in staging the debate pursuant to the
operationof 1 C.F.R. §§ 114.1(a)(2)(x) and 114.4(f)(3). Conversely. if a corporation staged a
debate that was not in accordance with 11 C.F.R. § 10.13, then staging the debate would not be
an activity “specifically permitted” by 11 C.F.R. § 100.7(b), but would constitute a contribution
to any participating candidate under the Commission’s regulations. See 11 C.F.R.
§ 100.7(a)(1)(1ii)(A) (noting “‘unless specifically exempted” anything of value provided to the
candidate constitutes a contribution). The participating candidates would be required to report
receipt of the in-kind contribution as both a contribution and an expenditure pursuant to 11
C.F.R. § 104.13(a)X1) and (2). See 2 U.S.C-§ 434(bX2XC) and (4).

B. CPD’s Debate Participant Selection Criteria

CPD was incorporated in the District of Columbia on February 19, 1987, as a private,
not-for-profit corporation to “organize. manage. produce, publicize and support debates for the
candidates for President of the United States.” Sce Attachment 4, at 45. Prior to the 1996
campaign, CPD sponsored six debates, five between candidates for President, and one between
candidates for Vice President. In the 1996 campaign. CPD sponsored two Presidential debates
and one Vice Presidential debate. Only the candidax:s of the Democratic and Republican parties
were invited to pamcnpatc in the debates. CPD produccd written candidate selection criteria for
the 1996 gcncrli clecuon debate participation. The introduction to these criteria explains as

follows:

In light of the large number of declared candidates in any given presidential
clection, [CPD] has determined that its voter education goal is best achieved by
limiting debate participation to the next President and his or her principal rival(s).
A Democratic or Republican nominee has been elected to the Presidency
for more than a century. Such historical prominence and sustained voter interest



warrants the extension of an invitation to the respective nominees of the two
major parties to participate in [CPD’s] 1996 debates.

In order to further the educational purposes of its debates, [CPD] has
developed nonpartisan criteria upon which it will base its decisions regarding
selection of nonmajor party candidates to participate in its 1996 debates. The
purpose of the criteria is to identify nonmajor party candidates, if any, who have a
realistic (i.e., more than theoretical) chance of being elected the next President of
the United States and who properly are considered to be among the principal
rivals for the Presidency. '

The criteria contemplate no quantitative threshold that triggers automatic
inclusion in a [CPD]-sponsored debate. Rather, [CPD] will employ a multifaceted
analysis of potential electoral success, including a review of (1) evidence of
national organization, (2) signs of national newsworthiness and competitiveness,
and (3) indicators of national enthusiasm or concem, to determine whether a
candidate has a sufficient chance of election to warrant inclusion in one or more
of its debates.

Attachment 4, at 57-58. Thus, CPD identified its objective of determining which candidates
have a realistic chance of being elected the next President, and it specified three primary criteria
for determining which “nonmajor™ party candidates to invite to participate in its debates. CPD
further enumerated specific factors under each of the three primary criteria that it would consider
in reaching its conclusion.

For “evidence of national organization,” CPD introduces the factors by explaining that
the criterion “encompasses objective considerations pertaining to the eligibility requirements .
[and] also encompasses more subjective indicators of a national campaign with a more than

theoretical prospect of electoral success.”™ /d The factors to be considered include:

I S :
- ’ e eligibility requirements of Article 11, Section 1
siitution of the | States.

el Pf&tement ¢ ballot in enough states to have a mathematical
obtaining an electoral college majority.

c. Organization in a majority of congressional districts in those states.




d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a national campaign,
and endorsement by federal and state officeholders.
Id
CPD'’s selection criteria note that the second criterion, “signs of national newsworthiness
and competitiveness” focuses “both on the news coverage afforded the candidacy over time and
the opinions of electoral experts, media and non-media, regarding the newsworthiness and

competitiveness of the candidacy at the time [CPD] makes its invitation decisions.” J/d. Five

factors are listed as examples of “signs of national newsworthiness and competitiveness™:

a The professional opinions of the Washington bureau chiefs of
major newspapers, news magazines, and broadcast networks.

b. ‘The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under consideration.

c. The opinions of representative political scientists specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on network
telecasts in comparison with the major party candidates.

e. Published views of prominent political commentators.

ld
Finally, CPD’s selection criteria state that the factors to be considered as “indicators of
national public enthusiasm™ are intended to assess public support for a candidate, which bears
directly on the candidate’s prospects for electoral success. The listed factors include:
a:7 The findings of significant public opinion polls conducted by
nationad pofling and news organizauons.
t_ﬂ“_ - REported attendance at mecungs and rallies across the country

(locations a3 well as numbers) in comparison with the two major party candidates.

ld.
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C. Complainants’ Allegations

Both complainants allege that CPD’s criteria violate 11 C.F.R. § 110.13(c) in two ways:
first, both allege that CPD’s selection criteria are not objective as required by 11 C.F.R.
§ 10.13(c); and second, both allege that CPD’s selection criteria provide an invitaiion to the
Democratic and Republican nominees solely on the basis of their parties’ nominations in
violation of 11 C.F.R. § 110.13(c). On this basis, the Perot complaint alleges that the debates
constitute a corporate contribution to the participants’ campaigns in violation of 2U.S.C. § 441b

i

and 1C.F.R.§ 14.2(b).!

The Perot complaint alleges that CPD's criteria are not objective as required by 1 C.F.R.
§ 10.13(c). The Perot complaint contends that three of the factors listed under signs of national
newsworthiness are examples of the “predominantly subjective” CPD criteria.’ The Perot
complaint identifies another factor that calls for examination of the findings of significant public
opinion polls as “leaving much room for subjectivity.” Finally, the Perot complaint cites
Association of the Bar of the City of New Yurk v. Commissioner, 858 F.2d 876 (2d Cir. 1988),
cert. denied, 490 U.S. 1030 (1989). and argues that the Commission should adopt the Second
Circuit’s analysis in that case of whether data are objective or subjective. In the context of
examining the Bar Association’s tax exempt status. the Second Circuit evaluated what is

objective by defining “objective data.”" The Second Circuit stated:

The three factors identified as ~predomunantly subjective™ in the Perot complaint are: “[t]he professional
opnions of the Washington bureau chiefs of major newspapers, news magazines, and broadcast networks; [t}he
opinions of 2 comparable group of professional campaign managers and polisters not then employed by the
candidates under consideration: [and] {t]he published views of prominent political commentators.” Although the
Perot complaint concedes that four elements of CPD's critena are objective, it does not identify which four are
objective in its view.

0 The Second Circuit stated that the Bar Association’s ratings and endorsements of judicial candidates as
“approved.” “not approved.” or “approved as highly qualified” were not objective, disagreeing with the bar



Objective data are data that are independent of what is personal or private in our
apprehension and feelings, that use facts without distortion by personal feelings or
prejudices and that are publicly or intersubjectively observable or verifiable.
especially by scientific methods. Webster's Third International Dictionary, 1556
(1971) Objective representations have been described judicially as

“representations of previous and present conditions and past events, which are
susceptible of exact knowledge and correct statement.” United Ben, Life Ins. Co,
y. Knapp, 175 Okla. 25, 26, 51-P.2d 963, 964 (1935).

Id, at 880-81."

Similarly, the NLP complaint discusses each of CPD’s three criteria and the factors
related to each, arguing that CPD's criteria are “inherently vague and subjective.” With respect
to the “evidence of national organization™ criterion, the NLP complaint admits that the first two
factors are objective, as is the portion of the third factor that examines eligibility for federal
matching funds. NLP cites CPD’s description of the remaining factors under this criterion, in
which CPD admits: “This criterion also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.” Organization in a majority
of congressional districts in those states in which a candidate is on the ballot is too indefinite to

be deemed objective, according to NLP. NLP added that this factor is also irrelevant and

association’s defense that it merely collected and disseminated objective data. The Second Circuit overturned the
Tax Court’s grant of a tax exemption under 26 U.S.C. § 501(cX3) to the local bar association based on

Section S01(cX3)'s bar on participating of intervening in political campaigns. See Assoc. of the Bar of the City of
New York v. Commissioner, 858 F2d a1 830-81

" The Perot comptaint argues that the Sccond Circuit's rationale in Association of the Bar of the City of New
York with respect to subjective criteria was applied to a candidate debate sponsor in Fulani v. Brady. 809 F. Supp.
1112 (S.DN.Y. | 93X off d oa other grounds. 35 F 3d 49 (2d Cur. 1994).

In the F case, the Southern Distnct of New York found the League of Women Voters' debate
participant se¢ ¢ creria to be subjective and therefore inconsistent with the League’s tax exempt status. Fuluni,
809 F. Supp. &t 1125-26 (stating that the following critena are subjective: “significant candidate,” “recognition by
the national media s a candidate meriting media aftention.™ “active campaigning in a number of states for the . . .
nomination,” and “such other factors that in the League’s good faith judgment may provide substantive evidence of
nationwide voter interest™). The district court also held, however, that it did not have the authority to grant the
requested relief. /d at 1127-28. The Second Circuit affirmed the result. but on the grounds that the plaintifT had no
standing to challenge the tax exempt status of the League. 35 F.3d 49 (2d Cir. 1994). This case is part of a series of
challenges brought by the plaintiff aganst the League and CPD. See Fulani v. League of Women Voters Educ.
Fund, 684 F. Supp. 1185 (S.D.N.Y. 1988). aff "</ 882 F.2d 621 (2d Cir. 1989) and Fulani v. Brady. 729 F. Supp.
158 (D.D.C. 1990). aff"d. 935 F.2d 1324 (D.C. Cur. 1991). cert. denied, 502 U.S. 1048 (1992).



constitittes gnificant obstac! bate inclusinn f third party candidates. NLP alsa
argues that ahi ty to fund national campaign is too indefinite.  is endorsement by federal
and state  ffi ehold rs. Thel tterisalso  eemed an attempt ‘to disguise partisan hias as an
ohjecti  eriteria due  the dominance of the Democratic and Republican partiss among federal
d state ffir ho ders  urther NL ge thatendorsements  merely ubjective

evaluations, and such secondhand subiecti  evaluations™ should not be permitted in debate
parti pan  ection criteria

NLP attacks each of the factors under the “national newsworthiness criteria. F  of the
fi based the opi f specified indi  duals, and NL. alleges that  this basis alone
the four factars  subjecti Allfi  of the factors under this criteria require the CPD tn
consider dence from sources that  described. but not precisely identified, and NLP alleges
that this permi C D ta shoo around™ nnd inc ude only certain opinions within its
cansiderati

B th of the factars  lated 1o the ‘national publ  nthusiasm criteria are deficient
according to the NI The first. lated  findings of significant public opinion polls,” is
subjecti  because the polls are id ntified. eavin too much mom for  bjecth  dec
making. in NLP’ Additionally the polls themselves reflect the subjective judgments of
those po ed and may also reflec ases f the po takers. Reponed attendane  ral
insufTiciently defined. and comparisons to the majy parties  inappropriate because such
standards reflect the preferential treatm fforded to the maj  parties, according to NL

Finally, the NL. complaint challenges C D criteria considered together because CPD

failsto pecify any lative we ghts assigned to each fthe factors and cri i, which renders the
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process of applying the criteria to gandidates and evaluating the responses $ubjective."? Thus,
even if the criteria were objective, “the process of evaluating and weighing the criteria is a
subjective one,” according to the NLP complaint. NLP argues that the logic and reasoning of
this Office’s 1994 recommendation to the Commission that the regulation should specify

objective criteria should be invoked to invalidate CPD’s criteria as subjective.?

criteria to comply with 11 C.F.R. § 110.13(c), arguing that CPD’s criteria provide an invitation

to the Dcmocr_atic and Republican nominees based solely on their nominations by their

CPD did not reach the conclusion that cither of the major party’s candidates had a “realistic
chance of being elected.”
D. Responses

1. CPD’s Response

CPD explains that both to develop and subsequently to apply the debate participant
selection criteria, it convened advisory committees, which submitted recommendations to CPD.
The Advisory Committee that was convened to apply the criteria to the 1996 candidates reached
the unanimous conclusion that only the Democratic and Republican candidates met all of CPD's
criteria and hada realistic chance of being elected. The CPD Board of Directors unammously
approved the: Aﬁisory Commmcc s recommendation that only the Democratic and Republican

/’._*

candidates met CPD’s debate participant selection criteria.

" The NLP complaint also alleges that CPD's critenia fail to provide any other indication as to exactly how

the criteria will be applied to a given candidate.
u NLP refers to a Memorandum from this Office 1o the Commission dated February 8, 1994 regarding “[FEC
v. Massachusetts Citizens for Life. 479 U.S. 238 (1986)] Rulemaking: Summary of Comments and Draft Rules.”



