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WINTER, STRAUB, and POOLER, Circuit Judges.

Appeal from the entry of a judgment by the United States District Court for the District of
Vermont (William K. Sessions, III, Chief Judge), reviewing the constitutionality of Vermont’s
Act 64, Vt. Stat. Ann. tit. 17, §§ 2801-2883, which imposes expenditure and contribution
limitations on campaigns for state office. Our opinion dated August 7, 2002 was withdrawn on
October 3, 2002.

We hold today that the Supreme Court’s decision in Buckley v. Valeo, 424 U.S. 1 (1976)
(per curiam) does not operate as a per se bar to campaign expenditure limits; rather, Buckley
permits spending limits that are narrowly tailored to secure clearly identified and appropriately
documented compelling governmental interests. We find that Vermont has established two such
compelling interests in support of its expenditure limits (§ 2805a): preventing the reality and
appearance of corruption and protecting the time of candidates and elected officials.
Nevertheless, we remand for further findings on an aspect of the narrow tailoring inquiry that the

District Court did not reach: whether there are less restrictive means of achieving these goals.
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We also remand for analysis of whether treating related expenditures as candidate expenditures
(§ 2809(b)) is constitutionally permissible.

With regard to Act 64's contribution limits (§ 2805), we find that they survive
constitutional scrutiny in large part but that Vermont’s attempt to limit contributions from out-of-
state sources (§ 2805(c)) is unconstitutional. We remand for further consideration of whether
Act 64 regulates the ability of political action committees (“PACs”) to make independent
expenditures (§§ 2801(4), 2805(g)), and if so, whether such regulation is constitutional. Finally,
we remand for further findings on whether Act 64's limits on the transfer of money from national
political parties to state and local affiliates (§§ 2801(5), 2805(a)-(b)) imposes impermissible
burdens on the operation of political parties.

The District Court judgment is affirmed in part, vacated in part, and remanded for further
proceedings.

Judge Winter dissents in part in a separate opinion.

TiMoTHY B. TomASI, Assistant Attorney General, Montpelier, VT (Richard A.
Johnson, Jr., Christopher G. Jernigan, Assistant Attorneys General, Office
of the Attorney General, William H. Sorrell, Attorney General,
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Cross-Appellees Vermont Public Interest Research Group, the League of
Women Voters of Vermont, Rural Vermont, Vermont Older Women'’s
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State Committee, Vermont Right to Life Committee-Fund for Independent
Political Expenditures, and Marcella Landell.
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Assistant Attorney General, Richard Blumenthal, Attorney General,
Hartford, CT, of counsel), for Amici States of Colorado, Connecticut,
Maryland, New York, and Oklahoma.

GILLIAN E. METZGER, Brennan Center for Justice at New York University School
of Law, New York, NY (Nancy Northup, Brennan Center for Justice at
New York University School of Law, New York, NY, of counsel), for
Amicus Brennan Center for Justice at New York University School of Law.

STRAUB, Circuit Judge:

During his 1997 inaugural address, Vermont’s Governor offered the Vermont General
Assembly a moment of telling candor: “As I’ve said before, money does buy access and we’re
kidding ourselves and Vermonters if we deny it. Let us do away with the current system.” The

General Assembly responded by promulgating Act 64, a comprehensive campaign finance reform
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package. The testimony and statements made during the General Assembly’s debate
demonstrated that Vermont lawmakers were concerned with more than just the quid pro quo
corruption that preoccupies much of campaign finance reform. Typically, this fear of corruption
has involved the danger that politicians will sell their votes for campaign funds. The Vermont
debate highlighted something else that public officials can, and apparently do, offer in exchange
for funds: time and access. The General Assembly, together with the State’s chief executive,
concluded that Vermont needed limitations governing its campaigns for state office with respect
to both expenditures and contributions.

This appeal arises from a consolidated suit which brings a First Amendment challenge to
key sections of Act 64. The plaintiffs have argued that Vermont’s reform violates the First
Amendment guarantee of free speech and association in the political realm. At the conclusion of
a bench trial, the District Court enjoined the enforcement of Act 64's limitations on expenditures,
gifts by non-resident contributors, and contributions by political parties to candidates. The
District Court upheld all of Act 64's other contribution limitations, including limits of between
$200 and $400 on contributions to candidates by individuals and political action committees,
limits of $2000 on contributions to political parties and political action committees, and
regulations treating coordinated expenditures by third parties as contributions to a candidate.

All parties have appealed that decision. We are therefore asked to determine whether the
First Amendment rights of free speech and political association forbid each of the challenged
provisions, including (1) Vermont’s campaign expenditure limitations; (2) the contribution limits
applied to candidates; (3) the contribution limits applied to political parties and political

associations; (4) the limit on contributions by non-residents; and (5) the regulation of coordinated
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expenditures by political parties.

After issuance of the original opinion in this case, see Landell v. Sorrell, Nos. 00-
9159(L), 00-9180(Con.), 00-9231(xap), 00-9139(xap), and 00-9240(xap) (2d Cir. Aug. 7, 2002)
(slip op.), in which we upheld in large part both Act 64's contributions limits and its expenditure
limits, plaintiffs filed a petition for rehearing in banc. We withdrew our original opinion on
October 3, 2002, pending further proceedings. Landell v. Sorrell, Nos. 00-9159(L), 00-
9180(Con.), 00-9231(xap), 00-9139(xap), and 00-9240(xap), 2002 WL 31268493 (2d Cir. Oct
03, 2002). Having reconsidered our holding and taking serious note of the views presented
during the rehearing process, we now issue this amended opinion, modifying our holding only
with regard to Act 64's expenditure limits. In both instances, our colleague, Judge Winter, has
dissented.

As we did in our original opinion, we hold today that the Supreme Court, in Buckley v.
Valeo, 424 U.S. 1 (1976) (per curiam), did not rule campaign expenditure limits to be per se
unconstitutional, but left the door ajar for narrowly tailored spending limits that secure clearly

identified and appropriately documented compelling governmental interests.' In applying the

! We draw some support for our interpretation of Buckley from the Supreme Court’s recent

decision in McConnell v. Federal Election Comm 'n, 540 U.S. 93, 124 S.Ct. 619 (2003)
(upholding legislation that, infer alia, limited “soft-money” campaign contributions and
regulated electioneering communications). We recognize, of course, that McConnell addresses
contributions rather than expenditures. Nevertheless, the McConnell Court, by focusing on
political and societal developments since Buckley, see id. at __, 124 S.Ct. at 648-54, clearly
rejected a static approach to campaign finance reform. Just as the McConnell Court deferred to
Congress’ “predictive judgments” about the need for federal regulation of soft-money
contributions, id. at __, 124 S.Ct. at 673 (observing that Congress had “been taught the hard
lesson of circumvention by the entire history of campaign finance regulation”), we respect the
Vermont Legislature’s similar reliance—in enacting regulations on both campaign contributions
and expenditures—on its substantial historical experience with campaign finance reform and its
informed predictions about Vermont candidate and donor behavior.

6
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narrow tailoring test, we hold that the State has established that the challenged expenditure limits
are supported by its compelling interests in safeguarding Vermont’s democratic process from (1)
the corruptive influence of excessive and unbridled fundraising” and (2) the effect that perpetual
fundraising has on the time of candidates and elected officials. The evidence considered by the
District Court and the Vermont legislature demonstrates that, absent expenditure limitations, the
fundraising practices in Vermont will continue to impair the accessibility to elected officials
which is essential to any democratic political system. The race for campaign funds has
compelled public officials to give preferred access to contributors, essentially requiring
candidates to sell their time in order to raise campaign funds. In addition, we affirm the District
Court’s finding that effective campaigns can be run under Act 64's limits.

Nevertheless, although we reaffirm these aspects of our original holding, we now
conclude that a remand is necessary for further fact-finding on an aspect of the narrow tailoring
inquiry that was not fully considered by the District Court: the crucial question of whether Act
64's expenditure limits provision was the “least restrictive means” of furthering the State’s
compelling anti-corruption and time-protection interests—or whether there are other less
restrictive mechanisms available that might be as effective in satisfying the compelling interests

established by Vermont. On remand, the District Court should also consider another question

2 Our consideration of these issues could not help but take particular notice of the

McConnell majority’s observation, in a discussion replete with descriptions of the distinct evil of
ever larger sums of money in American politics, that many of the corporate soft-money
contributions at issue in that case were motivated by the “desire for access.” McConnell, 540
U.S.at_, 124 S.Ct. at 649. The Court held that “Congress’ legitimate interest” in regulating
such contributions “extends beyond preventing simple cash-for-votes corruption to curbing
undue influence on an officeholder’s judgment, and the appearance of such influence.” Id. at
124 S.Ct. at 664 (citation and internal quotation marks omitted). The same issues were identified
by the Vermont legislature in this case.
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that it did not reach in its original examination of this case—whether treating related
expenditures as candidate expenditures is constitutional. We therefore leave in place the District
Court’s injunction, while remanding for further proceedings.

As for the remaining issues regarding Act 64's contribution limitations, our decision
remains the same in all material respects. We hold that all of Vermont’s provisions limiting the
size of contributions survive scrutiny, including the treatment of a third party’s related
expenditures as contributions and the application of contribution limitations to political party
donations to candidates. We thus affirm the District Court’s rulings on contribution limits in
part, but vacate and remand for further proceedings insofar as the District Court’s injunction
prohibits enforcement of the political party limit. We also vacate the judgment and remand for
further proceedings on (1) whether the provisions of Act 64 regulate wholly independent
expenditures by political action committees (“PACs”) and, if so, whether those provisions are
constitutional; and (2) the constitutionality of the law’s regulation of funds transferred from
national political parties to state and local party entities.

Finally, we affirm the District Court’s holding that the First Amendment forbids
Vermont’s attempt to limit campaign contributions by non-residents to no more than 25 percent
of the total contributions received. Vermont has asserted no governmental interest sufficient to
justify such a rule.

Due to the number of issues involved in this case, we set out the following table of

contents:
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BACKGROUND

A. Act 64

In 1997, Vermont passed a comprehensive campaign reform act known as Act 64. 1997
Vermont Campaign Finance Reform Act, codified at Vt. Stat. Ann. tit. 17, §§ 2801-2883 (“Act
64" or “the Act”). As enacted, Act 64 is a comprehensive campaign finance reform package,
regulating contributions, expenditures, and disclosures related to candidates for state office in
Vermont and political organizations that participate in Vermont elections. Section 2805a limits
the expenditures that a candidate for office may make during a two-year election cycle.
Candidates for statewide office are restricted to varying amounts depending on the position
sought, with a candidate for governor limited to $300,000, for lieutenant governor to $100,000,
and other statewide offices to $45,000. See id. at § 2805a(a)(1)-(3). Candidates for governor and
lieutenant governor also have the option of receiving public financing for their campaigns,
provided they receive a certain number and amount of “qualifying contributions.” See §§ 2851-
2856. Candidates for state senator and county office are limited to $4000 in expenditures, with
state senators permitted an additional $2500 per seat in multi-seat districts. See id. at
§ 2805a(a)(4). Candidates for state representative in single-member districts can spend no more
than $2000, and those in two-member districts no more than $3000. See id. at § 2805a(a)(5).
Incumbent candidates may spend only 85 percent of the permitted amounts, except for
incumbents of the General Assembly who may spend 90 percent. See id. at § 2805a(c).

The Act also limits the size of contributions which candidates, political committees, and
political parties may receive from a single source during a two-year election cycle. Candidates

for state representative or local office may accept no more than $200 from a single source,

10
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political party, or political action committee. See id. at § 2805(a). Slightly higher limits apply to
candidates for state senate or county office ($300) and to candidates for statewide office ($400).
See id. Political action committees and political parties may accept no contribution greater than
$2000. See id. For the purpose of all of these contribution limits, a political party’s state,
county, and local branches (and national and regional affiliates of the party) count as a single
unit. See id. at § 2801(5).

The Act further imposes limits on the source of such contributions. Although candidates,
political parties, and political action committees may accept contributions from out-of-state
residents and political organizations, the sum of such amounts may not exceed 25 percent of the
total contributions received. See id. at § 2805(c).

Finally, the Act treats coordinated expenditures by third parties as both contributions to a
candidate (subject to the applicable contribution limits) and expenditures by the candidate
(counted against the candidate’s permissible budget). See id. at §§ 2809(a)-(b). The Act creates
a rebuttable presumption that expenditures made by political parties or political action
committees that recruit or endorse candidates are related expenditures if they primarily benefit
six or fewer candidates. See id. at § 2809(d).

The Vermont General Assembly promulgated Act 64 after extensive legislative
consideration. Numerous committees considered the Act, holding over 65 hearings with more
than 145 witnesses testifying. Moreover, Act 64 was the latest installment of Vermont’s century-

long effort to safeguard the accessibility and accountability of its elected officials.’

} In 1916, Vermont took early steps to ensure the accountability of its elected officials by

passing direct primary elections and mandating the post-primary disclosure of candidate
expenditures. 1915 Vt. Laws 4, § 22; 1916 Vt. Laws (Sp. Sess.) 4, § 1. In 1961, the legislature

11
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The General Assembly closely investigated the history of campaign financing for state
races by examining campaign finance summaries for various Senate, House, and statewide races
during the period 1978-1996, and reports of spending and contribution patterns in Vermont races.
Members of the General Assembly analyzed the current status of Vermont’s campaign finance
law, including the disintegration of Vermont’s voluntary expenditure limits. They also spoke
with a range of experienced candidates and experts who provided testimony and data regarding
the cost of campaigning, including the cost of travel, staff, materials, mailings, phone calls, and
television and radio advertisements. Some of these witnesses described the widespread use of
manipulative contribution devices, such as “bundling,” which enable special interests to direct
large quantities of money by way of individual contributions to particular candidates. Polls
demonstrated that citizens held deep reservations and suspicions about the influence of money on
the political system, particularly the influence of large contributions. Some witnesses provided
testimony detailing the role that big donors have played in advocating or blocking particular
pieces of legislation in Vermont.

The record considered by the General Assembly demonstrated how the Vermont system
of unbridled expenditures has created a situation where public officials are functionally
compelled to sell privileged access through the fundraising system. The Vermont legislature

explained that this results in a number of related phenomena, including (1) candidates being

adopted mandatory expenditure limits in primary elections, 1961 Vt. Laws 178, and applied those
limits to general elections in 1971, 1971 Vt. Laws 259. In 1976, after Buckley, Vermont repealed
its expenditure limits but continued to limit the maximum contribution that candidates might
accept. 1975 Vt. Laws (Adj. Sess.) 188. Over several decades, Vermont witnessed a period of
growing disillusionment with its electoral system, and in 1993 instituted a system of voluntary
expenditure limits. Former Vt. Stat. Ann. tit. 17, §§ 2841-42 (1991) (repealed 1997).

12
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forced to spend too much time fundraising; (2) fundraising requiring candidates to give preferred
access to contributors over non-contributors; and (3) the system of increasing expenditures
hindering the robust debate of issues, candidate interaction with the electorate, and public
involvement and confidence in the electoral process.

The evidence adduced in those hearings also demonstrated broad and powerful support
among the Vermont electorate for fundamental reform to the State’s campaign financing scheme.
These legislative hearings culminated in passage of the Act by an overwhelming majority and
with strong bipartisan support.

Based on these hearings, reports and data, the General Assembly set forth specific
findings which, in its view, indicated the need for comprehensive reform that includes
contribution and expenditure limitations in Vermont electoral campaigns.

The General Assembly finds that:

(1) Election campaigns for statewide and state legislative offices are becoming too
expensive. As a result many Vermonters are financially unable to seek election to
public office and candidates for statewide offices are spending inordinate amounts
of time raising campaign funds.

(2) Some candidates and elected officials, particularly when time is limited,
respond and give access to contributors who make large contributions in
preference to those who make small or no contributions.

(3) In the context of Vermont, contributions larger than the amounts specified in
this act are considered by the legislature, candidates and elected officials to be
large contributions.

(4) Robust debate of issues, candidate interaction with the electorate, and public
involvement and confidence in the electoral process have decreased as campaign
expenditures have increased.

(5) Increasing campaign expenditures require candidates to seek and rely on a
smaller number of larger contributors, often outside the state, rather than a large
number of small contributors.

(6) In the context of Vermont, contributions scaled in proportion to the size of the
electoral district of the office and up to the amounts specified in this act
adequately allow contributors to express their opinions, level of support and their
affiliations.

(7) In the context of Vermont, candidates can raise sufficient monies to fund

13
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effective campaigns from contributions no larger than the amounts specified in
this act.

(8) Limiting large contributions, particularly from out-of-state political
committees or corporations, and limiting campaign expenditures will encourage
direct and small group contact between candidates and the electorate and will
encourage the personal involvement of a large number of citizens in campaigns,
both of which are crucial to public confidence and the robust debate of issues.

(9) Large contributions and large expenditures by persons or committees, other
than the candidate and particularly from out-of-state political committees or
corporations, reduce public confidence in the electoral process and increase the
appearance that candidates and elected officials will not act in the best interests of
Vermont citizens.

(10) Citizen interest, participation and confidence in the electoral process is
lessened by excessively long and expensive campaigns.

(11) Public financing of campaigns, conditioned on an appropriate number of
qualifying contributions, will increase citizen participation and will limit the time
spent soliciting contributions, and will reduce the need of elected officials to
respond to, and provide access to, contributors. As a result candidates will be
freed to devote more time and energy to debate of the issues and elected officials
will be able to spend more time responding to constituents and to performing their
official duties.

(12) Public financing of campaigns, coupled with generally applicable
contribution and expenditure limitations, will level the financial playing field
among candidates and provide resources to independent candidates, both of which
will increase the debate of issues and ideas.

(13) In Vermont, campaign expenditures by persons who are not candidates have
been increasing and public confidence is eroded when substantial amounts of soft
money are expended, particularly during the final days of a campaign.

(14) Identification of persons who publish political advertisements assists in
enforcement of the contribution and expenditure limitations established by this act.
(15) Because it is essential for all candidates to have their names and positions on
issues known to the electorate and because incumbents have a substantial
advantage in these areas, public grants and campaign expenditures must be
reduced for incumbents.

1997 Vt. Laws P.A. 64 (H. 28). On June 26, 1997, Vermont’s Governor signed Act 64 into law.

Procedural History

The current suit was consolidated from three separate civil actions. On May 18, 1999,
Marcella Landell, Donald R. Brunelle, and the Vermont Right to Life Committee, Inc., sued

Vermont’s Attorney General, Secretary of State and fourteen state’s attorneys (“Vermont). On

14
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August 13, 1999, Neil Randall, George Kuusela, Steve Howard, Jeffrey A. Nelson, John Patch,
and the Vermont Libertarian Party also brought suit, as did the Vermont Republican State
Committee on February 15, 2000. The remaining defendants, including the Vermont Public
Interest Research Group, the League of Women Voters of Vermont, and numerous members of
Vermont’s General Assembly (collectively “Defendant-Intervenors”), successfully intervened in
the consolidated action.*

Plaintiffs argued that the challenged provisions unconstitutionally infringe their First
Amendment rights to free speech and political association.” The District Court held a ten-day
bench trial between May 8, 2000 and June 2, 2000. An array of former and current public office
holders, private citizens, and electoral experts testified about Vermont’s interest in campaign
finance legislation, the history of elections and campaign finance reform in Vermont, the cost of
campaigning in Vermont, and the likely effect of Act 64's challenged provisions on Vermont

races, candidates and political actors. As we discuss in more detail below, the ten-day bench trial

4 A previous lawsuit challenged other provisions of Act 64 which required (1) disclosure of

who pays for “political advertisements” and the candidate, party or political committee “on
whose behalf” the advertisement is published or broadcast; and (2) reporting of expenditures of
“mass media activities . . . which included the name or likeness of a candidate for office”
occurring within 30 days of a primary or general election. Vt. Stat. Ann. tit. 17, §§ 2881 - 2283.
See Vermont Right to Life Committee v. Sorrell, 221 F.3d 376 (2d Cir. 2000).

: Plaintiff Neil Randall is an incumbent representative in the Vermont legislature. Plaintiff

George Kuusela is chairman of the Windham County Republican Party and has run for state
legislative office. Plaintiff John Patch is chair of the Chittenden County Democratic Party and
has plans to run for State Senate. Plaintiff Steven Howard was previously a candidate for State
Auditor and a former state representative. Plaintiff Libertarian Party is a political party in
Vermont and ran 44 candidates for office in 1998. Plaintiff Jeffrey Nelson is a longtime resident
of Vermont and a financial supporter of the Republican Party. The plaintiffs also include the
Vermont Right to Life Committee, the Vermont Republican State Committee, and various
additional individuals.
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resulted in the District Court’s upholding most of the challenged provisions, but striking down
Act 64's expenditure limitations, its limitations on contributions by parties to candidates, and its
restriction on contributions from out-of-state sources. Vermont and the other defendant-
appellants timely appeal from the District Court’s order holding those portions of Act 64
unconstitutional. Vermont is joined by amici, the Brennan Center for Justice at New York
University School of Law and the States of Colorado, Connecticut, Maryland, New York, and
Oklahoma. The plaintiffs have cross-appealed, contending that the District Court should have
also enjoined the enforcement of the other disputed provisions of the Act.

C. The District Court’s Decision

After receiving post-trial submissions, the District Court issued an opinion containing its
findings of fact and conclusions of law. See Landell v. Sorrell, 118 F. Supp. 2d 459 (D. Vt.
2000). First, the District Court held that the plaintiffs have standing to challenge the subject
provisions of the Act. Id. at 475. As to the merits, although the District Court found that
Vermont had generally demonstrated several compelling justifications for Act 64's
comprehensive reform of the campaign finance system, the court concluded that some of Act 64's
provisions violated the First Amendment. With the exception of the expenditure limitations, the
District Court applied the standard of review of “exacting scrutiny,” inquiring whether the
provision is narrowly tailored to serve a sufficiently important governmental interest. With
regard to the expenditure limits, the District Court interpreted Buckley v. Valeo, 424 U.S. 1
(1976) (per curiam), as forbidding such limitations per se and held that any contrary decision
would violate the doctrine of stare decisis. 118 F. Supp. 2d at 483. The District Court rejected

the expenditure limitations despite its findings that Vermont had established several compelling
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interests in their favor, namely: (1) freeing office holders from the requirements of excessive
fundraising so that they can perform their duties; (2) preserving faith in democracy; (3) protecting
access to the political arena for those unable to access large sums of money; and (4) diminishing
the importance of repetitive 30-second commercials. Id. at 482-83. Despite holding that the
expenditure limitations are illegal under Buckley, the District Court did find that the expenditure
limits would permit effective campaigning. Id. at 471-72.

The District Court upheld the provisions imposing limitations on amounts that
individuals may contribute to political campaigns, Vt. Stat. Ann. tit. 17, §§ 2805(a)-(b). The
District Court found that the Vermont provision, like the statutory provision upheld in Buckley,
served the governmental interest in preventing actual and perceived corruption in the political
system. Id. at 476-79. As evidence of the existence of such an interest, the District Court relied
on citizen polls, comments by public officials, and media accounts of citizen concern with the
state of the political system, as well as direct testimony from citizens regarding their views of the
political system. /d. at 465-70. The evidence indicated that the current financing scheme eroded
public confidence in the democratic system and contributed to a waning public interest in
elections. /d. Finally, the evidence supported the public’s perception that large contributions
won actual influence over the legislative process. Again, the District Court relied not only on
trial testimony, but also on studies showing how the pressure to raise money made legislative
initiatives less likely to succeed if contrary to the wishes of well-organized interest groups who
frequently contribute to candidates. /d.

The District Court further analyzed the amounts of the contribution limitations, and held

that they were narrowly tailored to serve this anti-corruption purpose. In support of the narrow-
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tailoring conclusion, the court relied upon the cost of previous elections in Vermont, the size of
Vermont electoral districts and the corresponding cost-per-voter, the effect of the limitations on
the Burlington mayoral election held after the passage of Act 64, the widely-held public view that
donations in excess of the Act’s limitations were suspicious, and the fact that the limitation did
not inhibit “effective campaigning.” Id. at 470-72, 476-80.

The District Court rejected the contention that PACs merit special treatment; it thus
upheld the restrictions on contributions by and to PACs pursuant to Act 64. See Vt. Stat. Ann.
tit. 17, §§ 2805 (a)-(b). If contributions by individuals may be restricted, the court reasoned, then
so too may gifts by individuals to associations that in turn give funds to candidates. The District
Court reasoned that Vermont has the same anti-corruption interest in limiting PAC contributions
as those by individuals. The contribution limit closes a loophole which individuals could exploit
to evade individual contribution limitations. /d. at 488-89.

The District Court held, however, that political parties deserve greater freedom in their
ability to make contributions to political candidates. Although the District Court upheld the
$2000 limitation on contributions to political parties pursuant to Vt. Stat. Ann. tit. 17, § 2805(a),
it struck down the provision limiting contributions to candidates insofar as it applies to those
candidate’s own political parties pursuant to Vt. Stat. Ann. tit. 17, § 2805(b). Id. at 486-87.
Regarding contributions to political parties, the court relied on Vermont’s anti-corruption
interest, noting that unrestrained contributions to parties provided a loophole to individuals
wishing to evade restrictions on direct contributions. Quoting Nixon v. Shrink Mo. Gov’t PAC
(Shrink), 528 U.S. 377, 397 (2000), the District Court found that the limit imposed by the statute

is not “so radical in effect as to render political association ineffective, drive the sound of [a
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political party’s] voice below the level of notice, and render contributions pointless.” 118 F.
Supp. 2d at 485. Moreover, the District Court found that, given Vermont’s electoral situation,
the $2000 limit did not inhibit the strength of political parties. The court relied on the evidence
specifically concerning Vermont campaigns and politics, a comparison of limits on contributions
to candidates in other jurisdictions, and the ability of the Republican Party to raise substantial
sums while subject to Act 64's limitations. Id. at 484-86. The District Court, however, did not
address the constitutionality of transfers of money to state and local parties from the national
affiliated party, which are apparently subject to the $2000 limitation.

The District Court held that Vermont’s limits on how much a political party could give to
its own candidates for various state offices ($400, $300, and $200, respectively) were
unconstitutionally low. Id. at 487. The court recognized that the anti-corruption interest may
justify some limitations, given that corruption may “filter[] through the party machine.” Id. at
486. But according to the District Court, those limitations must be balanced against the special
role political parties play in the American electoral system. Without much factual discussion, the
court concluded that the limits would reduce the party’s voice to a whisper—since political
parties speak through their candidates and the restrictions were too stringent even for the small
scale of Vermont’s electoral races. Id. at 487.

The District Court also upheld the treatment of state and local parties as a single entity for
the purpose of calculating the contribution limitations pursuant to Vt. Stat. Ann. tit. 17,

§§ 2801(5) & 2301-20. The court relied on a number of factors, including the fact that
notwithstanding its adamant assertions, the defendant Vermont Republican State Committee had

never acted as a loose confederation of entities in the conduct of the litigation. Id. at 487-88.
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The District Court upheld the provision of Act 64 that treats third party expenditures
“intentionally facilitated by, solicited by or approved by the candidate or the candidate’s political
committee” as contributions to the candidate pursuant to the Act. See Vt. Stat. Ann. tit. 17,

§ 2809(a) & (c). The purpose of the provision is to close a loophole which would otherwise
permit evasion of the legitimate contribution limitations by engaging in coordinated
expenditures. The District Court further upheld the provision establishing a rebuttable
presumption that any third party expenditure benefitting six or fewer candidates is a related
expenditure. See id. at 2809(d). The court explained that the presumption is a guideline to assist
in compliance, and that since Vermont’s Secretary of State has determined that the presumption
is rebuttable, it does not unduly chill otherwise protected speech activity. Id. at 492. Although
the District Court upheld the provision treating related expenditures as contributions to
candidates, it struck down the provision treating related expenditures as expenditures by
candidates. Vt. Stat. Ann. tit. 17 § 2809(a) & (b).

The District Court found unconstitutional the provision that caps out-of-state funds at 25
percent of total contributions received by a candidate, political party, or PAC pursuant to Vt.
Stat. Ann. tit. 17, § 2805(c). The court found that the factual record did not establish any
legitimate governmental interest in limiting such contributions. Id. at 483-84. Instead, the record
only supported an inference that such contributions raise the risk of corruption when they are
large—a problem solved by the contribution limits. The fact that a donor is a resident of another
state is not an important factor in either increasing the risk of corruption or the public’s
perception of corruption. Moreover, the mechanics of the ban indicated a lack of proper

tailoring because it acts as a complete bar to contributions by some would-be contributors.
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Finally, the court held that, under Vermont law, the unconstitutional provisions may be

severed from the rest of Act 64. Id. at 492-93.
DISCUSSION

As a threshold matter, the defendants have challenged the plaintiffs’ standing to assert
this facial challenge to Act 64's expenditure and contribution limitations. In order to present a
“case or controversy” within the meaning of Article III of the Constitution, the plaintiffs seeking
relief must have a sufficient “personal stake in the outcome of the controversy.” Buckley v.
Valeo, 424 U.S. 1, 11 (1976) (internal quotation marks omitted). The District Court provided
careful analysis demonstrating that each of the challenged provisions arguably affects the First
Amendment rights of one or more of the plaintiffs. See Landell v. Sorrell, 118 F. Supp. 2d 459,
474-76 (D. Vt. 2000). For the reasons set forth by the District Court, we uphold its
determination that the plaintiffs have standing to assert their challenge to Act 64's expenditure
and contribution limits.

Although we review the District Court’s factual findings for clear error pursuant to Rule
52(a) of the Federal Rules of Civil Procedure, see Bose Corp. v. Consumers Union of U.S., Inc.,
466 U.S. 485, 498 (1984), the District Court’s legal conclusions regarding the campaign finance
reform legislation are subject to de novo review. Indeed, the breadth of review of factual issues
is greater in cases raising First Amendment issues: “an appellate court has an obligation to ‘make
an independent examination of the whole record’ in order to make sure that ‘the judgment does
not constitute a forbidden intrusion on the field of free expression.’” Id. at 499 (quoting New
York Times Co. v. Sullivan, 376 U.S. 254, 284-286 (1964)). The appellate court must also be

vigilant for errors of law that “may infect a so-called mixed finding of law and fact, or a finding
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of fact that is predicated on a misunderstanding of the governing rule of law.” Bose Corp., 466
U.S. at 501.

In reviewing campaign finance regulations, “the level of scrutiny is based on the
importance of the political activity at issue to effective speech or political association.” Federal
Election Comm’n v. Beaumont, 539 U.S. 146, 161 (2003) (internal quotation marks omitted).
Campaign contributions advance political association by allowing one to affiliate with a political
candidate, and “enabl[ing] like-minded persons to pool their resources in furtherance of common
political goals.” Buckley, 424 U.S. at 22. However, restrictions on contributions have been
treated as merely “marginal” speech restrictions because contributions “lie closer to the edges
than to the core of political expression.” Beaumont, 539 U.S. at 161. As a result, contribution
limits pass muster if they are “closely drawn to match a sufficiently important interest.” Id. at
162 (citations and internal quotation marks omitted). And, as the Supreme Court recently
observed, its cases “have made clear that the prevention of corruption or its appearance
constitutes a sufficiently important interest to justify political contribution limits.” McConnell,
540 U.S.at _, 124 S.Ct. at 660; see also id. at __, 124 S.Ct. at 657 n.40 (explaining that since
Buckley, the Court has “consistently applied less rigorous scrutiny to contribution restrictions
aimed at the prevention of corruption and the appearance of corruption”) (collecting cases).

However, “limits on political expenditures deserve closer scrutiny than restrictions on
political contributions.” Federal Election Comm’n v. Colorado Republican Federal Campaign
Comm., 533 U.S. 431, 440 (2001) (Colorado Republican II); see also McConnell, 540 U.S. at
124 S.Ct. at 655. The Supreme Court has treated limits on campaign spending as a direct

restraint on speech, and thus, expenditure limits must be narrowly tailored to serve a compelling
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state interest. See Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 657 (1990)
(addressing corporate expenditures).

With these standards in mind, we review each of the challenged provisions in turn.
I. Act 64's Expenditure Limitations

A. The Rule of Buckley

Buckley v. Valeo remains the seminal case governing the constitutional review of
campaign finance reform efforts, including expenditure limitations. 424 U.S. 1 (1976). The
Buckley Court considered and rejected a variety of expenditure limitations, including a ceiling on
independent, campaign-related expenditures, a ceiling on a candidate’s use of personal or family
resources, and a ceiling on a candidate’s campaign expenditures. Like the federal statute
reviewed in Buckley, Act 64 limits the total amount of campaign funds that a candidate may
spend.

Although the clear language of Buckley requires that courts should review expenditure
limits with exacting scrutiny, the District Court in this case (and it is by no means alone)
apparently felt that Buckley categorically prohibits expenditure limitations. See, e.g., Homans v.
City of Albuquerque, 366 F.3d 900, 914-21 (10th Cir. 2004); Kruse v. City of Cincinnati, 142
F.3d 907, 918-19 (6th Cir.), cert. denied 525 U.S. 1001 (1998); see also post at [7], [9], [25],
[55], [88] (Winter, dissenting). We disagree. The Buckley Court’s rejection of particular federal
campaign expenditure limitations was rooted in Congress’ purported reasons for such legislation
and the failures of those interests to demonstrate any need for expenditure limits. 424 U.S. at 55-
58. Ultimately, the Court concluded that the federal government had failed to assert any

sufficiently important interest that its expenditure limitations served. See id. at 55.
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Examining the federal government’s interest in eliminating corruption from federal
elections, the Buckley Court concluded that the government’s asserted rationale only applied to
large contributions—that is, eliminating large contributions fully satisfied the government’s anti-
corruption interest. See id. at 56-57. The federal government claimed that expenditure
limitations were necessary to make contribution limitations easier to enforce, arguing that when
candidates cannot spend large quantities of money, they have a weaker incentive to accept
illegally large contributions. But the Court concluded that the contribution limitations promised
to be sufficiently effective on their own. See id. Based on the Court’s review of the record,
“[t]here [was] no indication that the substantial criminal penalties” attached to violations of
contribution limits, as well as the “political repercussion of such violations,” would not suffice to
realize this anti-corruption interest. /d.

Nor was the Court persuaded that the federal government had a sufficient interest in
utilizing expenditure limitations to equalize the financial resources of candidates competing for
office. See id. at 56-57. The contribution limits would assure that any difference in resources
“var[ies] with the size and intensity of the candidate’s support.” Id. at 56. Finally, the Court
addressed the argument that expenditure limitations served the federal government’s interest “in
reducing the allegedly skyrocketing costs of political campaigns.” Id. at 57. The Court rejected
the idea that the state had a sufficient interest in setting the appropriate scope of the “quantity and
range of debate on public issues in a political campaign.” Id. In other words, Buckley held that
large campaign expenditures, in and of themselves, are not inherently suspect.

We conclude, then, that Vermont cannot sustain Act 64 by asserting a need to control

excessive campaign spending per se. But critically, the Buckley Court did not conclude that the
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Constitution would always prohibit expenditure limits, regardless of the reasons asserted and the
record supporting the limitations. It simply held that based on the record before it, “[n]o
governmental interest that has been suggested is sufficient to justify” the federal expenditure
limits. /d. at 55. Accordingly, after Buckley, there remains the possibility that a legislature could
identify a sufficiently strong interest, and develop a supporting record, such that some
expenditure limits could survive constitutional review.

We are not alone in concluding that Buckley does not permanently foreclose any
consideration of campaign expenditure limitations. In Shrink, Justices Breyer, Ginsburg and
Stevens all recognized that our post-Buckley experiences with campaign finance have
demonstrated that we need a flexible approach to the constitutional review of campaign finance
rules. Justice Breyer, who was joined by Justice Ginsburg, concluded that courts must resist a
static reading of Buckley’s mandate, which may require reinterpretation in light of subsequent
experience, including a legislature’s “political judgment that unlimited spending threatens the
integrity of the electoral process.” 528 U.S. at 403-04 (Breyer, J., concurring). Legislatures may
protect the electoral process not only from quid pro quo corruption, but also from the threat that
campaign funding may pose to the “integrity of the electoral process.” Id. at 401. Justice
Stevens also articulated the need for “a fresh reexamination” of Buckley, and concluded that
“Money is property; it is not speech.” Id. at 398 (Stevens, J., concurring). And although Justice
Kennedy argued from a different perspective that the post-Buckley experience requires a
wholesale abandonment of the approach adopted in Buckley, he too left open the possibility that
“Congress, or a state legislature, might devise a system in which there are some limits on both

expenditures and contributions thus permitting officeholders to concentrate their time and effort
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on official duties rather than on fundraising.” Shrink, 528 U.S. at 409 (Kennedy, J., dissenting);
see also McConnell, 540 U.S. at _, 124 S.Ct. at 745 (Kennedy, J., concurring in part and
dissenting in part) (indicating by implication that Buckley did not make expenditure limits per se
invalid).°

Indeed, some judges have noted that reconsideration might be required were a court faced
with compelling evidence that unlimited expenditures posed great dangers to the very political
process that Buckley sought to safeguard. Justices Stevens and Ginsburg have supported the
constitutionality of spending limits on political parties for, among other reasons, the likelihood
that such limits would improve, rather than inhibit, a flourishing political system:

It is quite wrong to assume that the net effect of limits on contributions and

expenditures—which tend to protect equal access to the political arena, to free candidates

and their staffs from the interminable burden of fundraising, and to diminish the
importance of repetitive 30-second commercials—will be adverse to the interest in

6 Unease with Buckley is not limited to those who argue that campaign finance regulations

have a proper place in our constitutional system. In Shrink, Justices Thomas and Scalia both
advocated overruling Buckley not t